




































































































































































































































































































































































































































































































































































































































































































































































































































tionof Polution from Ships.It was amended by the 1978 Protocol
(MARPOL)inordertoachievethecompleteeliminationofintentionalpolu-
tionofthemarineenvironmentbyoilandotherharmfulsubstancesandthe
minimizationofaccidentaldischargeofsuchsubstances.① Threeaspectsof
MARPOLareofparticularrelevancetotheBWMConventionthroughthees-
tablishmentofspecialcontrolincertainareas,certificationandinspectionre-
gimes,andtheprovisionofreceptionfacilities.②Then,theIMOpublishedthe
non-bindingGuidelinesforPreventingtheIntroductionofUnwantedOrgan-
ismsandPathogensfromShips’BalastWaterandSedimentDischarges,Reso-
lutionA.774(18)asinterimsolutionin1993;itwasasrevisedbyResolution
A.868(20)in1997.Theguidelineswereanimportantdevelopmentbecause
theysetforthinternationalyagreedmanagementpracticesandcaledforuni-
formactionbystates.However,theyrelyheavilyonthemid-oceanexchange
ofwaterstakenupfromcoastalwatersinthevicinityoftheportoforiginfor
oceanicwaters;andprovidelittleincentivefortreatmentinnovation.③Finaly,
theBWMConventionwasadoptedin2004,whichspecificalyfocusesoninva-
sivespeciesfrombalastwater.
TheBWMConventionwilenterintoforce12monthsaftertheratification
of30statesrepresentingatleast35percentofgrosstonnageoftheworld’s
merchantshipping.④ Until31August2011,28countriesalreadyratifiedthe
convention,includingsomeEU MemberStates(Sweden,Netherlands,France
andSpain),shippingpowers(NorwayandSouthKorea),smalislandscoun-
tries(Maldives,CookIslands,MarshalIslandsandTuvalu),developingcoun-
tries(Mexico,Brazil,Egypt,Kenya,SouthAfricaandetc),andCanada.Eleven
countriesratifiedtheBWM ConventionduringtheperiodSept2009-Sept
2010,whichshowsanemergingacceptanceoftheBWMConventionwithinin-
ternationalcommunity.TheBWMConventionestablishedatwo-tierprocess
forbalastwatermanagement,includingstandardssetbytheConventionand
morestringentrulesfromcoastalStates.TheBWMConvention,togetherwith
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④
Para.5,Preamble,MARPOL73/78.
MariaHelenaFonsecaDeSouzaRolim,TheInternationalLawonBallastWater.Pre-
ventingBiopollution,Leiden:MartinusNijhoffPublishers,2008,p.54.
JeremyFirestoneandJamesJ.Corbett,CoastalandPortEnvironments:InternationalLe-
galandPolicyResponsestoReduceBalastWaterIntroductionsofPotentialyInvasive
Species,OceanDevelopmentandInternationalLaw,vol.36,2005,p.294.
Article18(1),BWMConvention.
itsAnnexandsupplementaryguidelines,identifiesfourdiscreteelementsinte-
graltobalastwatermanagement:planningandrecordkeeping;managementof
sedimentuptakeanddischarge;managementofbalastwateruptakeanddis-
charge;andspecialarearequirements.Italsosetsforthadditionalobligations
relatedtonotificationandtheprovisionofinformation,researchanddevelop-
ment,cooperation,enforcementandcompliance.①Furthermore,asrecommen-
dedbytheWorldHealthOrganization(WHO),theBWMConventioncross-
referenceswithGuidetoShipSanitationandInternationalHealthRegulations,
sincethereisapotentialpublichealthriskassociatedwiththepresenceof
pathogensinbalastwater.②
Ⅵ.ChalengesforInternationalLegalRegime
Thereisnodoubtthatacomprehensiveinternationallegalregimehasbeen
establishedforthepreventionofvessel-sourcepolutionduringthepastdec-
ades.However,greatchalengesstilexist.
Theneedtoenhanceeffectiveimplementationandenforcementofinterna-
tionallegalregimecontinuestobeachalengefortheinternationalcommuni-
ty.Althoughlackofcapacityandtechnicalknowledgecontributestothisis-
sue,insufficientpoliticalwilandlackoflong-termintegratedplanningalso
playsarole.③TheIMOissometimescaled“toothlesstiger,”sinceithasvery
limitedpowerstodirectlyenforceinternationalmeasuresadoptedunderitsae-
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SeeResolutionA.982(24)revokesannex2ofresolutionA.927(22).IMOAssembly,
ResolutionA.982(24)adoptedon1December2005.Revisedguidelinesfortheidentifica-
tionanddesignationofparticularlysensitiveseaareas.A24/Res.982,6February2006,
312.
Fordetails,seeMoiraL.McConnel,BalastandBiosecurity:TheLegal,Economicand
SafetyImplicationsoftheDevelopingInternationalRegimetoPreventtheSpreadof
HarmfulAquaticOrganismsandPathogensinShips’BalastWater,OceanYearbook,vol.
17,2003,pp.48-51.
UneditedreportingmaterialonthetopicoffocusatthetwelfthmeetingoftheUnitedNa-
tionsOpen-endedInformalConsultativeProcessonOceansandtheLawoftheSea,enti-
tled:“Contributingtotheassessment,inthecontextoftheUnitedNationsConferenceon
SustainableDevelopment,ofprogresstodateandtheremaininggapsintheimplementa-
tionoftheoutcomesofthemajorsummitsonsustainabledevelopmentandaddressing
newandemergingchalenges.”A/66/70/Add.1.
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gis.①Itisuptothedomesticlegalsystemtodecidethepositionandtheeffect
ofaninternationalnormwithinitsterritory.②Nevertheless,twomajorprob-
lemsareaddressedinrelationtotheeffectivenessofinternationallaw.First,
thestatesareexpectedtoimplementandcomplywiththestipulationsofinter-
nationalconventionswithlittleconsiderationfortheircapacitytodoso.Sec-
ond,thecurrentinternationallegalframeworkisstate-centric,thatisfocusing
ontheeffortsofstatestocontrolinternationaloilpolution.③Progresshasso
farbeenslowandexistingprocedurestilappeartobeinadequatetobringa-
boutfulcompliance,whichultimatelydependsontheStateparties.④
Theabsoluteprimacyoffreedomofnavigationisunderchalenge.Un-
doubtedly,freedomofnavigationisenshrinedintheLOSC.Asmentioneda-
bove,theLOSCintendstoestablishadelicatebalancebetweenthefreedomof
navigationandcoastalstatejurisdiction.Nevertheless,itisbelievedthatthe
conceptofflagstatejurisdictioncannotadequatelyaddresscontemporarymari-
timeconcerns,includingthoserelatedtomarineenvironmentalprotection.⑤As
pointedoutbyAlanTan,thefundamentalweaknessofflagstatejurisdictionis
thefactthatmostflagstates-whosevesselsrarelyventureintotheirownwa-
ters-haveneverhadtheincentivetoregulatetheactivitiesofthesevessels
whichcauseharmtooraffecttheinterestsofotherstates.⑥Itisbelievedthat
thecurrentregimeweighstooheavilyinfavorofthefreedomofnavigation.
Coastalstateslacktheabilitytoimposeorenforceeffectiveantipolutionmeas-
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E.g.InordertoimproveimplementationandenforcementbyflagStates,theIMOapprovedthe
VoluntaryIMOMemberStatesAuditSchemetoprovideacomprehensiveandobjectiveassess-
mentofhoweffectivelyflagStatesadministerandimplementthemandatoryIMOinstruments
coveredbytheAuditScheme.In2009,theIMOAssemblyendorsedthedecisionoftheIMO
CouncilandagreedtomaketheAuditSchemeaninstitutionalized,mandatoryscheme,which
wilonlybephasedinthroughtheintroductionofamendmentstoIMOinstrumentsin2013,for
entryintoforceinJan2015.See.A/65/69/Add.2,Paras.73-74.
ArminvonBogdandy,Pluralism,DirectEffect,andtheUltimateSay:ontheRelationship.
betweenInternationalandDomesticConstitutionalLaw,InternationalJournalofConsti-
tutionalLaw,vol.6,2008,p.397.
EmekaDuruigbo,ReformingtheInternationalLawandPolicyonMarineOilPolution,
JournalofMaritimeLawandCommerce,vol.31,2000,pp.81-85.
VeroniqueFrank,TheEuropeanCommunityandMarineEnvironmentalProtectionin
theInternationalLawoftheSea,ImplementingGlobalObligationsattheRegionalLev-
el,Leiden:MartinusNijhoffPublishers,2007,p.40.
SeeAlanTan,Vessel-SourceMarinePollution:TheLawandPoliticsofInternational
Regulation,Cambridge:CambridgeUniversityPress,2006,p.18.
SeeAlanTan,Vessel-SourceMarinePollution:TheLawandPoliticsofInternational
Regulation,Cambridge:CambridgeUniversityPress,2006,p.18.
uresbeforecatastrophicaccidentsoccur,eveninEEZareaswithspecialecologi-
calsignificance.① Accompaniedwithmoreconcernsofmarineenvironment,
nowadaysacreepingjurisdictionofcostalstatescanbenoticedinpractice.
Thissometimesresultsintensionbetweenregional/nationallawandinterna-
tionallaw.Atypicalcaseisthe“Intertankocase(CaseC308/06)”withinthe
EuropeanCourtofJusticein2008.Theshippingindustrychalengedthelegali-
tyofEuropeanUnionDirective2005/35/EConship-sourcepolutionandon
theintroductionofpenalties,particularlycriminalpenalties,forinfringements.
ItisbelievedbytheshippingindustrythattheDirective2005/35/ECisinvio-
lationoftheLOSCandtheMARPOLandmaycauseheavierburdenforship-
pingindustryinEuropeanwaters.②
Preventionofvessel-sourcepolutioninareasbeyondnationaljurisdiction
isanotherissuewhichneedstobeaddressed.Underthecurrentinternational
legalregime,itisbasicalyflagState’sresponsibilitytopreventvessel-source
polutioninthehighsea.CoastalStateplaysaverylimitedroletoprotectma-
rineenvironmentinseaareasbeyondtheirjurisdiction.Therefore,themarine
environmentinthehighseaisbecominga“commontragedy.”③Howtoeffec-
tivelydealwithvessel-sourcepolutioninhighsea? Thisisaquestionwaiting
forinternationalandregionalresponse.
Finaly,greenhousegasemissionfromshippingisalsoatypeofvessel-
sourcepolution,whichgreatlycontributestoglobalwarming/climatechange.
TheSecondIMOGreenhouseGas(GHG)Study2009estimatesthat1,046
miliontonsofCO2wereemittedfromshippingin2007.Thiscorrespondsto
3.3percentoftheglobalemissionsthatyear.Internationalshippingisesti-
matedtohaveemitted870miliontons,orabout2.7percentoftheglobale-
missionsofCO2in2007.Intheabsenceofmeasurestocontrolemissionsfrom
shipsemissionsmaygrowfrom150percentto250percentof2007emissions
by2050asaresultofthegrowthinshipping.④Despitegreateffortsmadeby
theIMOinrecentyears,thereisstilnobindinginternationallegalinstrument
dealingwithreductionofGHGemissionfromshipping.Themainquestionis
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ChelseaPurvis,CoastalStateJurisdictionunderUNCLOS:theShenNeng1Groundingon
theGreatBarrierReef,YaleJournalofInternationalLaw,vol.36,2011,p.208.
CaseC308/06,athttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do? uri=CEL-
EX:62006J0308:EN:HTML,29May2011.
GarretHardin,TheTragedyoftheCommons,Science,vol.162,1968,pp.1243-1248.
SecondIMOGHGStudy2009,Updateofthe2000IMOGHGStudy,ExecutiveSumma-
ry,MEPC59/4/7,9April2009.
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howtoapplytheprincipleof“commonbutdifferentiatedresponsibility(CB-
DR)”totheshippingindustry.①Aproposaltoincludeshippingemissionsin
theCopenhagenclimateagreementwasblockedbyChina,India,SaudiArabia
andBahamasduringtheCopenhagenClimateChangeConferencein2009.②
China’spositionisthattheIMOshouldonlyconsidertechnicalissues,and
leavepolitical,legal,andeconomicmatterstobedecidedbytheConferenceof
PartiesoftheUnitedNationsFrameworkConventiononClimateChange(UN-
FCCC).③Moreover,ChinainsiststhattheCBDRprincipleshouldbethekey
principleinthenegotiationprocesswithintheIMO.④
Ⅶ.Conclusions
Duringthepastdecades,theinternationalcommunityhasbeenmaking
greatefforttoestablishacomprehensiveinternationallegalregimeforthepre-
ventionofvessel-sourcepolution.TheLOSCisan“umbrelaconvention,”
whichdelicatelydividesjurisdictionbetweenflag,coastalandportStates.The
IMOConventions(MARPOL,SOLAS,BWM Convention,Anti-FoulingCon-
ventionandetc)aremoretechnical.TheLOSCandIMOconventionsinterface
witheachotherandhaveextensivelyaddressedtheissueofvessel-sourcepolu-
tion.However,themainproblemofinternationallawistheimplementation
andenforcementofinternationallawbysovereignStates/regionalpower.Mo-
reover,arethinkingoftherelationbetweenfreedomofnavigationandcoastal
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Principle7oftheRioDeclarationprovidesthefirstformulationoftheCBDR,andit
states:“Inviewofthedifferentcontributionstoglobalenvironmentaldegradation,States
havecommonbutdifferentiatedresponsibilities.Thedevelopedcountriesacknowledgethe
responsibilitythattheybearintheinternationalpursuitofsustainabledevelopmentin
viewofthepressurestheirsocietiesplaceontheglobalenvironmentandofthetechnolo-
giesandfinancialresourcestheycommand.”FortheapplicationofCBDRinshippingin-
dustry,oneofthemajorproblemsisthatahugenumberofshipsoperateunderflagsof
convenience.Inthatcase,ship.ownersfromdevelopedcountriescaneasilydisguisetheir
identity.SeeSaifulKarimandShawkatAlam,ClimateChangeandReductionofEmis-
sionsofGreenhouseGasesfromShips:AnAppraisal,AsianJournalofInternational
Law,vol.1,2011,pp.131-148.
Seehttp://www.seas-at-risk.org/news_n2.php? page=273,29May2011.
Para.5,ReportoftheMarineEnvironmentProtectionCommitteeonits59thSession,
statementbytheDelegationofChinaonGHGIssues,MEPC59/24Add.I(2009),Annex
13.
ReportoftheMarineEnvironmentProtectionCommitteeonits60thSession,MEPC60/
22(2010),Annex4.
Statejurisdictionisgainingmuchmoresupport.Finaly,seriousissuessuchas
preventionofvessel-sourcepolutioninthehighseasandreductionofGHGe-
missionfromshippingarenotfulyaddressedbytheinternationallaw.
(Editor:HUANGHaiqi;
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